
DISTRICT COURT OF APPEAL 
THIRD DISTRICT OF FLORIDA 

 
CASE NO.: 3D15-2220 

AQUARIUS BUILDING INC., 
 

Petitioner,        
v. 
        
ANGEL MALDONADO and  
ROLANDO REYES, 
 

Respondents. 
______________________________________/ 
 

RESPONDENTS’ MOTION TO DISMISS AND TO STRIKE 
 
 Petitioner has failed to provide a transcript of the hearing on appeal and 

there is no fundamental error on the face of the order on appeal. Thus, the Court 

must dismiss this petition. G& S Dev. Corp. v. Seitlin, 47 So. 3d 893, 895 (Fla. 3d 

DCA 2010). Moreover, the Petitioner challenges a May 12, 2015 order, as is plain 

from a review of the petition’s contents. Thus, this petition is time-barred and the 

Court must dismiss it. Fla. R. App. P. 9.100(c). Although Petitioner has attempted 

to rekindle its time-barred appeal by challenging a more recent order denying a 

motion for leave, the content of the petition reflects that Petitioner’s true challenge 

is to the May 12th order dismissing its counterclaim and striking its defenses. 

Petitioner cannot breathe new life into a time-barred appeal in this way. 

Nevertheless, if the Court does not dismiss this petition outright, it must strike 

substantial portions of the petition, as it is filled with allegations outside the record. 
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1. Petitioner’s failure to provide a transcript requires affirmance 

 The failure to provide the Court with a transcript of the trial court hearing on 

a motion requires affirmance of the order on that motion; the lack of a transcript 

precludes meaningful appellate review and cannot be overcome unless the error of 

law appears on the face of the order. G& S Dev. Corp. v. Seitlin, 47 So. 3d 893, 

895 (Fla. 3d DCA 2010) (holding appellant’s failure to provide the District Court 

of Appeal with a transcript of the hearing below required affirmance). Without a 

record of the hearing, the Court simply cannot determine what issues were raised 

or argued by the parties during the hearing, and thus cannot conduct a proper 

appellate analysis. Id. 

 Here, Petitioner failed to provide a transcript of the hearing on its motion, 

preventing this Court from determining what issues were raised or argued during 

the hearing. The written order simply states “denied,” and thus there is no error of 

law on the face of the order. As such, there is no record upon which to conduct 

appellate analysis. This problem is punctuated and exacerbated here because 

Petitioner’s argument hinges on an allegation that “there is nothing in the record to 

suggest that Aquarius abused the right to amend, or that Maldonado-Reyes would 

be prejudiced by granting leave.” (Petition at *13) (emphasis added). Petitioner 

attempts to use its failure to preserve the record as a basis to grant appellate relief, 

inserting its own rationales in place of the trial court’s reasoning: “the only 

rationale given for rejecting the relief is that the relief was already dealt when the 
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court issued its ruling back on May 12, 2015.” (Petition at *13). Of course, this is 

entirely inappropriate, unfair, and unsustainable. The Court must dismiss this 

petition for failure to preserve a proper record or error in the order on appeal. 

2. Petitioner’s attempt to appeal the May 12, 2015 order is time-barred 

 Under Florida Rule of Appellate Procedure 9.100(c)(1), a petition for 

certiorari must be filed within 30 days of rendition of the order to be reviewed. A 

petition for certiorari is not subject to belated filing. Fla. R. App. P. 9.141(c); 

Russell v. State, 114 So. 3d 483, 483 (Fla. 2d DCA 2013) (holding that Rule 9.141 

does not provide for a bleated common law petition for certiorari to the appellate 

courts).   

 Additionally, the character of a filing depends on its grounds or contents and 

not on its title. Impact Computers and Elecs., Inc. v. Bank of Am., N.A., 852 So. 2d 

946, 948 (Fla. 3d DCA 2003) (“the law is clear that ‘the true nature of a motion 

must be determined by its content and not by the label the moving party has used 

to describe it.’”); Jones v. Denmark, 259 So. 2d 198 n.1 (Fla. 3d DCA 1972) (“the 

character of a motion will depend upon its grounds or contents, and not on its 

title.”); Howard v. McAuley, 436 So. 2d 392, 394 (Fla. 2d DCA 1983) (holding 

defendant’s “petition for rehearing” was, for all intents and purposes, a motion for 

relief from judgment given the motion’s content and relief requested, even though 

motion did not cite Rule 1.540 or denominate the motion as for relief from 

judgment). 
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 Here, Petitioner alleges to be appealing a September 1, 2015 order denying 

an August 12, 2015 motion for leave. However, the content of the petition and 

nature of the argument show that this appeal is actually directed at a May 12, 2015 

order dismissing Petitioner’s counterclaim and striking Petitioner’s affirmative 

defenses. Indeed, most of Petitioner’s brief discusses the May 12th order and events 

leading up to it, which controls. Petitioner failed to timely appeal the May 12th 

order dismissing the counterclaim and striking affirmative defenses. Petitioner 

attempted to reinstate its dismissed counterclaim and stricken defenses through an 

August 12th motion for leave, which the trial court properly denied. Petitioner 

cannot breathe new life into a time-barred appeal of the May 12th order by filing a 

motion for leave and appealing its denial. This challenge to the May 12th order 

dismissing counterclaim and striking affirmative defenses is time-barred. 

Accordingly, the Court should dismiss this petition.  

3. The Court should strike allegations outside of the record 

 An appellate court reviews determinations of trial courts based on records 

established in the trial court. Gonzalez v. Fla. Unemployment Appeals Com’n, 80 

So. 3d 335 n.5 (Fla. 3d DCA 2010) (quoting Altchiler v. State, Dept. of Prof. Reg., 

Div. of Professions, Bd. of Dentistry, 442 So. 2d 349, 350 (Fla. 1st DCA 1983)). 

When a party includes in an appendix matters outside the record, or refers to such 

material or matters in its brief, it is proper for the Court to strike the same. Konoski 

v. Shekarkhar, 146 So. 3d 89, 90 (Fla. 3d DCA 2014) (striking matters outside the 
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record and admonishing counsel for her conduct in filing it); Altchiler at 350. In 

fact, “[t]hat an appellate court may not consider matters outside the record is so 

elemental that there is no excuse for any attorney to attempt to bring such matters 

before the court.” Id.  

 Here, Petitioner has improperly included allegations outside of the record, 

including: 

• That the trial court denied the motion for leave because it deemed it akin to a 

motion to vacate (Petition at *8); 

• That when the trial court denied the motion for leave, it stated that it had 

already dealt with this issue at a prior hearing (Petition at *13); 

• That the trial court denied leave by relying on a prior order striking defenses 

“without so much as even entertaining the merits of the proposed new 

defenses asserted in Aquarius’ motion for leave” (Petition at *14); 

• That the trial court concluded that the defenses had already been stricken on 

May 12, 2015, and leave could not be afforded as a result of that prior ruling 

(Petition at *15); 

• That the trial court “has never addressed any of those issues. Ever.” (Petition 

at *17); 

• That the trial court summarily relied on a prior ruling to reject the proposed 

new amendments (Petition at *17); 
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• That the trial court’s order denying leave was a “rush to judgment’ 

predicated entirely on ‘gotcha’ litigation tactics” (Petition at *20); 

• That Petitioner was not aware of the May 12, 2015 hearing (Petition at *4) 

(the Petition cites to an Appendix C, in which Aquarius discusses a May 13, 

2015 hearing (App. 86 ¶ 46)); 

• That Petitioner was not provided notice of the May 12th hearing (Petition at 

*17); and 

• That Petitioner was never afforded an opportunity to be heard at the May 

12th hearing because notice was never provided (Petition at *19). 

All of these items are out of the record on appeal. Accordingly, the Court should 

strike them. 

 Respectfully submitted,    

BERNHARD LAW FIRM PLLC 
Attorney for Respondents 
333 SE 2nd Avenue, Suite 2000 
Miami, Florida 33131 
Telephone:  786.871.3349 
Facsimile: 786.871.3301 
E-mail: abernhard@bernhardlawfirm.com 
 
 
By: /s/ Andrew J. Bernhard, Esq. 

Andrew J. Bernhard                                
Florida Bar No. 84031  
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CERTIFICATE OF SERVICE 
 

I CERTIFY that, in accordance with Fla. R. Jud. Admin. 2.516, a copy of 

this notice was served by email and U.S. mail on September 27, 2015, to: 

 
Hugo Alvarez, Esq., counsel for Aquarius Building Inc., 1750 Coral Way, 2nd 
Floor, Miami, FL, 33145, halvarez@alvarezbarbara.com; 
service@alvarezbarbara.com 
 

Andrew J. Bernhard, Esq. 
Andrew J. Bernhard 
 

CERTIFICATE OF COMPLIANCE 

 I HEREBY CERTIFY that this computer-generated petition is in compliance 

with the font requirements of Rule 9.210(a)(2), Fla. R. App. P. as submitted in 

Times New Roman 14-point. 

     /s/ Andrew J. Bernhard, Esq. 
 

 


